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STATEMENT OF THE ISSUES

Whether the Chancery Court erred in Dismissingpdlant’'s Cause of
Action if the Dismissal was based on the Chancsll@onclusion that

Appellant did not have standing to sue.

Whether the Chancery Court erred in Dismissisgpellant’'s Cause of

Action if the Dismissal was based on the Chancsll@onclusion that

Appellant did not state a claim upon which relietid be granted



STATEMENT OF THE CASE

This is a voting rights case. The Appellant, all8h€ounty attorney, alleged in
both his Original Complaint and in his Amended Cé&amp that, as a citizen voter of
Shelby County, he was being denied equal votingtsigehen compared to other citizens
of Tennessee. It is his general allegation thigeris of other Tennessee counties are
permitted to vote on paper or have paper recoritctiag their votes while he and the
other citizen voters of Shelby County do not vote paper nor do they have a paper
record of their vote. Appellant alleges that thehility to have a paper record of his vote
diminishes his voting rights when compared witheothitizens of Tennessee who get a
paper ballot or record. Appellant alleges thera idisparity because without a paper
ballot or paper record of his vote, there can beneaningful recount in a questionable
election outcome, nor can there be a meaningfuitiefe contest if one becomes
necessary. Paper ballots or a paper record ofatteeprovide both.

Appellant’'s Original Complaint and his Amended Cdaing allege that his
inability to vote on paper, or have a paper reaufrtlis vote, violate both Article I, 8 5
and Article 1V, 8 1 of the Tennessee ConstitutioHe asks for a declaration that the
Shelby County Election Commission’s decision toursgjthe voters of Shelby County to
vote on a system that does not produce a papedt lmlla paper record of his vote
constitutes an act in violation of the Tennesseas@mition and makes a further request
that the Shelby County Election Commission be ceddo decease and desist from this

practice.



The Appellee, the Intervening Tennessee AttorneyeGe and Reporter, and the
Appellee, the Shelby County Election Commissionenserved with process but never
answered, both electing instead, to file Motion®temiss.

On December 2, 2005, the Chancellor in this caesedhboth Motions to Dismiss
the Appellant’s Original Complaint and Amended Cdaimp. Both Motions to Dismiss
alleged that the Appellant lacked standing to sné #hat his Original and Amended
Complaints failed to state a claim upon which fatieuld be granted. The Chancellor
orally granted both Motions to Dismiss on the déayhe hearing but made no mention of
whether he decided that Appellant lacked standingue, or whether he decided that
Appellant failed to state a claim upon which releguld be granted, or whether he
decided that Appellant failed on both grounds.

On December 9, 2005, the Chancellor signed a Edndéer of Dismissal in this
cause. The grounds for dismissal were not stated.

The Appellant timely gave notice of his intent appeal the Final Order of
Dismissal of his cause.

The Appellant then filed an application to haves tBupreme Court assume
jurisdiction pursuant to T.C.A. 8§ 16-3-201 becaAppellant believed this case to be one
of unusual public importance, to be one in whickréhis a special need for an expedited
decision, and to be one which involves issues oh€&ssee Constitutional law.

The Supreme Court rejected Appellant’'s applicatimn assume jurisdiction

pursuant to T.C.A. 8§ 16-3-201 and the case is n@pqrly before this Court.



STATEMENT OF FACTS

Since this case was dismissed without either Appedver filing answers, there
really are no definitive facts.

However, Appellant has argued numerous times asnth@r basis of his
complaint that while he does not get to vote onepdgallots or have a paper record of his
vote that other citizens of other Tennessee caintide on paper ballots or have paper
records of their votes. Neither the Shelby Coutlgction Commission, nor the Attorney
General, has ever denied these allegations in ftlyeomotions or arguments that have
been filed by them.

Moreover, Appellant has also alleged many timest tine electronic voting
systems used in Shelby County are operated witprigtary software, which software is
owned by a private corporation that zealously mtstets software as a trade secret;.
Appellant has alleged many times that the tradeesedaims of the software owners
make independent recounting and election contesssliynimpossible. Appellant has
alleged many times that the trade secret claimghef software owners usurp the
governmental control of elections and de facto gtize it. None of these claims have
ever been denied in any of the motions or argumehtbe Appellees though numerous
opportunities to do so existed.

These really are about the only facts that havebmaying on the case. It was
Appellant’'s intention to move for a judgment on tpkeadings had these facts been

admitted in an answer.

Vi



ARGUMENT

l. INTRODUCTION AND BACKGROUND

The Appellant’s lawsuit is in principle, the fratat twin of Brown vs. Board of

Education 347 U.S. 483 (1954), the landmark case that stiexdi separate and unequal
educational systems. Brown, the Appellant alleged, and the court agreed, sbparate
black and white educational systems did not prodegeal educational systems as
required by the equal protection clause of the temmth Amendment to the United States
Constitution. Similarly, in this suit, the Appellaalleges that the paper and paperless
voting systems now in existence in Tennessee, t@nmoaluce’equal” voting systems as
required by Article 1 8 5 of the Tennessee Cornstituand that voting rights are
substantially reduced when the right to vote orepapr the right to have a paper record,
is taken away. The legal principals of inequaditg the same.

This case is also a legal derivative Bifish v. Gore,351 U.S. 98 (2000), and

Appellant used the equal protection principles espd inBush as a template when
drafting both his Original Complaint and Amended n@xaint. Subsequent to the
dismissal of Appellant’s action by the Chancery €panother case, which may well
become another landmark case on the issuetmigvrights, was handed down by

the Sixth Circuit on April 21, 2006,Stewart, et al v. Blackwell, et al,

http://mww.ca6.uscourts.gov/opinions.pdf/06a0143p-06.pdcopy of which is attached

to this brief as Exhibit 1.



Both Bush and Stewartmake it clear that voting processes and systerhghw

demonstrably treat voters unequally within the sastete or jurisdiction, violate the
equal protection clause of the Fourteenth Amendraétihhe United States Constitution.
Bush stands for the proposition that the recounting alfobs of a particular voting
system must be uniform and equal. A dangling ate@thot be counted as a vote in one
precinct when only one of its four corners is dte; while in another precinct be
counted as a vote when two or three of its coraeesattached. Bush mandates a
standard of counting, which treats uniformly, dateanpts to count an imperfectly marked
or punched ballot.

Similarly, Stewart stands for the proposition that voters of the samediction

must not be forced to vote on different types otiigopent that have substantially
different abilities to record a vote. TIgewartcourt made the following statement
concerning the issue in question:
“voters in punch card counties are approximatelyr fimes as
likely not to have their votes counted as a votsingi reliable
electronic voting equipment. In some counties ggeprecincts
encountered more severe problems with residuahgdti Stewart
at 4.

There is now case law that mandates the standtosizaf the counting and
recounting process and case law that standardieesating technology. What remains
to be determined or clarified with respect to vgtinghts law is case law which
standardizes the usage or non-usage of paper basad systems. In the instant case,

Appellant asks this court to take the national stagd lead on the issue of the inequality

of paper versus paperless voting systems.



This court should make it clear that voting on pampesed systems versus voting
on paperless systems produce an inherent inequélign it comes to validating votes,
recounting votes or when it comes to an electiomesi, and that such inequality does
not pass constitutional muster. This will require court to review the Tennessee

Supreme Court’s holding itMooney v. Phillips 118 S.w.2d 224 (1938), which

permitted paperless voting and has allowed for bodiper systems and paperless systems
of voting to co-exist in Tennessee ever since.

To be an “equal” voting system, the system musbrieewhere the accuracy of the
count is nearly the same regardless of the tecggaleed(Stewart). It must also be one
where the ability to recount is essentially the samith essentially the same procedures
(Bush). The ideal voting system would use extremely eateu technologies with
essentially no demonstrable difference in accurang, through the use of paper, be one
that is extremely capable of validating the couo®,one which is capable of producing
recounts virtually the same way everywhere theesysts used, and be one that produces
a simple but highly valid election contest whereassary. A pre-printed paper ballot,
hand marked and verified by the voter, which ishbotpable of being counted by
electronic scanner and counted by hand, seems tthebenost ideal system for both
accuracy, recountability, and for use in electiontests.

Appellant chose to base his claims solely on thengéssee Constitution which
guarantees free and equal elections, but belidaggite cases under the equal protection
clause of the Fourteenth Amendment of the U.S. @@atien should be instructive, and

even precedential, on what constitutésqual” elections under the Tennessee



Constitution. The Appellant also asserts that f@ldeoting rights cases should also be
instructive, and even precedential, on the issistarfding.

This lawsuit, brought under the Tennessee Declaraiadgment statutes, initially
seeks to have answered the question of whethemgvbiy paper ballot or with a paper
record of each individual vote is required in Tesse® by the Tennessee Constitution. If
voting by paper ballot is the Tennessee Constitatistandard, as Appellant alleges, no
system of paperless balloting, even if unifornmhandated across the entire state, would
pass Constitutional muster.  Alternatively, if th@onstitutional standard does not
require paper ballots, then the Constitutional iregoent that all voting be equal would
still bar any system of inequality. Appellant otgi that there is an inherent inequality
between voting on a tangible paper ballot versumgan any paperless system, whether
the paperless system is mechanical or electroidditionally, Appellant avers that a
court finding of any substantial inequality betwesystems must force the Court to
choose one system over the other to produce uniémuality. Appellant further claims
that paper systems guarantee much more votingsrightl since paper systems guarantee
more rights, the Appellant alleges that paper systare the systems that should be
mandated.

Finally, Appellant alleges that if the court musibse between systems, it should
choose the system which best guarantees that teetioel process remains a
governmental function as opposed to a privately protess. Appellant avers that the
system that best guarantees that suffrage remamgevarnmental function is a paper
system; the system that most likely leads to pda#ibn is a paperless one. The

electronic paperless systems are operated by geftwae owners of which, claim to be



proprietary and a trade secret. It is the prognetand trade secret aspects of the
software which basically cause the usurpation efgbvernmental process.

For the Appellees to prevail on the merits of th@se, the court must be
convinced that the Tennessee Constitution doesngi)mandate the usage of paper
ballots or a paper record and (2) that voting wadper and that voting paperless are
substantially equal in the voting rights they bestopon voters throughout the state.
Should the court not be convinced of these twaogthiiit should grant Appellant the relief

he seeks.

[I.  THE TENNESSEE CONSTITUTION, THE TENNESSEE
ELECTION CODE, AND APPELLANT’'S TENNESSEE
CONSTITUTIONAL CLAIMS

Article 1 8 5 of the Tennessee Constitution requireat all elections be “free and
equal” Article IV 8§ 1 states that the General Assemditall have the power to secure
the “purity of theballot box”

Interestingly, the General Assembly, when it endictbe Tennessee Election
Code, in its preamble to the code, TCA § 2-1-102taracked the language of the
Constitution, it left out two important words fratme Constitution: the wordequal” and
the word“ box.” Instead of using the wordedual’ and “box’ the General Assembly
used these: “The freedom and purity of the balfetsecured.”

Given these omissions in the opening languageeoEtaction Code, it is apparent

that the legislature recognized a potential Cautstibal problem with paperless voting;



and it also appears that it drafted legislationitgo hide the Constitutional problem
that paperless voting created.
Appellant also asserts that the wordgurity of the ballot box’ set the

Constitutional standard for the voting systemWebster's Unabridged English

Dictionary (2001) definesballot box as “a receptacle for voter’s ballots.Webster’'s

definesballot as “a slip or sheet of paper or cardboard or ¥eedn which a voter marks
his or her vote.” Webster'sdefinespurity as “the condition or quality of being pure;
freedom from anything that debases, contaminatepotiutes, etc; freedom from any
admixture or modifying addition.” Appellant assethat a paperless system debases,
contaminates, pollutes, and both adds to and subtfeom the system contemplated by
the Tennessee Constitution.

Moreover, Appellate asserts that worehtial’ in Article 1 8 5 of the Tennessee
Constitution means that all voting systems muststautiially guarantee equal voting
rights, and essentially the same equal protectiomoting rights guaranteed under the
Fourteenth Amendment of the U.S. Constitution ligdcase law construing it.

Appellate asserts that the Constitutional standatdorth in the wordspgurity of
the ballot box”is a two part voting system, a dual system: thera paper ballot, and
there is its depository, its ballot box.

Appellant also avers that the General Assembly, nwiheenacted the present
legislative scheme, retained the Constitutionaltesys of duality, but it also
impermissibly created a system of singularity whiee General Assembly permitted the
functions of voting to be integrated into a singégperless system. Both systems now in

exist in Tennessee.



Appellant avers that when the purity of a votingteyn of duality is reduced to a
voting system of singularity, many important legalhts are lost in the process and
significant inequality in voting rights occurs.

To the Appellant, the losses of legal voting rigéte stark. Appellant asserts that
a voter who, like himself, votes paperless loses:

(2) the right to an individual ballot, a tangiblallbt that the
voter can inspect, verify, and on which the votan ®bserve the

recording of the vote;

(2) the right to have a poll worker inspect théividual ballot to
decipher voter intent;

(3) the right to have poll workers count individllballots either
mechanically or electronically or , by hand, ordmth means;

(4) the right to have poll workers do statisticakcks counting
every “nth” (pick a number) individual ballot;

(5) the right to have a meaningful recount due¢hi loss of the
ability to recount ballots individually;

(6) the right to have a meaningful election contkse to the loss
of the ability to count or recount ballots indivally;

(7) the right in Presidential elections to éav recount or an
election contest before the “federal clock” rung, diecause of the
loss of the ability to recount ballots timely arfliceently or because
of the expertise required in proving an electiomalidity;

(8) the right to have the government run thet&la process rather
than the private sector, which de facto occurs wtien voting
equipment can only be operated by the private seatal

(9) the right to vote at all, if too few machirex® available, or if
the machines malfunction, or if a power outage o£cu

Appellant asserts that the loss of these votingtsigo himself, and to the other
voters of Shelby County, are not hypothetical lessge not conjectural losses, but that

they are in fact very real.



I, STANDING TO SUE

In the fourth paragraph of Appellant’s Complainpp&llant stated the following:
The Appellant has standing to bring this actiorspant to TCA § 29 —14-103.

TCA 8 29 —14-103 states as follows:

“Any personinterested under a deed, will, written contracotirer
writings constituting a contract, avhose rights status, or other
legal relationsare affected by a statutemunicipal ordinance,
contract or franchisemay have determined any question of
construction or validity arising under the instrument, statute
ordinance, contract, or franchissad obtain a declaration of
rights, statusor other legal relations thereunder (Emphasis
added).

Despite this statute being invoked in the third agaaph of Appellant’s
Complaint, neither of the Appellees even mentbmeén their Motions to Dismiss. The
language of this statute is global in its scopebelyins with the words, “Any person.” It
clearly pertains to persons who think their rightsve been affected by a statute or
statutes. It could not be any more plain. Appelaould aver that the failure to mention
or address this statute, which was so clearly pedstituted less than full candor with
the Chancery Court. The failure to address or imerthis statute on standing should
have been enough in and of itself for the Chan€yrt to have determined that the
Appellant had standing.

However, to convince the court further, numerousngoprights cases have held
that similarly situated Plaintiffs have had stagdio sue. Appellant would first turn the

court’s attention to the landmark case of votinghts by the United States Supreme

Court,Baker v. Carr,369 U.S. 186 (1962)Baker is often referred to as the “one man,

one vote” case. Coincidentally, the case’s origires in Tennessee; the case involved a



constitutional plea for reapportionment of représeves due to population changes. The
claim essentially was that population shifts hadffet[ed] a gross disproportion of
representation to voting population.” (Id. at 207he court explained the claim further:
“The injury which appellants assert is that thigsslficationdisfavors the votersn the
counties in which they reside placing them in a pem of constitutionally
unjustifiable inequality.” (Id at 207-208). (Emphasis added). One of the pyima
guestions the court addressedBaker was whether the Plaintiffs had standing to sue
based upon these claims. This is whatBha&er court said, relying upon the previously

decided case o€olegrove v. Green328 U.S. 549 (1946), which “squarely held that

voters who allege facts showing disadvantage toniBelves as individuals have
standing to sué.(Baker at 206). (Emphasis added).

The factual parallels betwe@&aker and the instant case are noteworthy. In both
cases, voters have alleged that voters within tipairticular counties have been
disadvantaged when compared to voters of othertmsun The principles of inequality
are the same. MoreovdBaker is only one of many cases that speak to inequafity
voting based upon geographics. A year diaker, the United States Supreme Court in

Gray v. Sanders372 U.S. 368 (1963) again decided a voting rigtdse based on

apportionment, making the following comment:

The District Court ... stated that ...the vote of eattlzen counts
for less and less as the population of the couhtlyisoresidence
increases.... (Id. at 373). (ltalics added). Oncae ghographical
unit for which a representative is to be chosedesignated, all
who participate in the election are to have an bept@ - whatever
their race, whatever their sex, whatever their pation, whatever
their income, and wherever their home may be ih geagraphical
unit. This is required by the Equal Protection Giuof the
Fourteenth Amendment. The concept “we the peoptefeu the
Constitution visualizes no preferred class of wetbut equality



among those who meet the basic qualifications. idéa that every
voter is equal to every other voter in his Statbemhe casts his
ballot in favor of one of several competing cantbda underlies
many of our decisions. (Id. at 380-381). (Itabckied).

Moreover, often the issue of standing to sue irstitutional cases is commingled
with the question of whether a constitutional iskas been raised. The Appellant would
ask rhetorically, if th&Sray Appellants had standing to sue in a case thaigeli similar
to the instant case, why shouldn’t the Appellantehstanding in this case? Moreover, in
the discussion that follows concerning whether ot Appellant has filed a case that
raises a justiciable question, the court shouldpkee mind that everyone of these
Appellants either expressly or impliedly had stagdio sue.

Interestingly, one of the cases most relied upothbyAppellees in their Motions

to Dismiss,Landes v. Tartaglione 2004 WL 2415074 (E.D. Pa.) is quite instructore

the issue of standing. The court stated:

“In plaintiffs complaint she alleges that she isegistered voter of
the City and County of Philadelphia, but she feolsallege that she
intends to vote by voting machine in the upcomitegt®n. She
also fails to allege that she has ever voted in @uyr election
either by voting machine or by other means. Abssuth
allegations, plaintiff cannot establish an injurp fact. Cf.
American Ass’'n of People with Disabilities v. Hoo#A78 F. Supp.
2d 1345, 1351-52 (M.D. Fla. 2003holding plaintiffs had
standing where they were registered voters, coesity voted in
the past and intended to vote in future electiorisfld. at 2).
(Emphasis added).

Apparently, both the Appellees failed to read, bose to ignore, Paragraphs 1
and 6 of Appellant’s Complaint, where he expresdlyges each and every one of these
very things. (Appellant had readindesbefore pleading his case and was well aware of

its requirements).

10



As a final point on this issue, the Sixth Circutéxcent case ddtewarthas much
to say on the issue of standing and especially wpernistory of standing in voting rights
cases in particular. Some very key quotes fronogheion are as follows:

Byrant [v. Yellen 447 U.S. 352 (1980)jindicates thatthe
increased probability of a future injury is suffieint to confer
Article Ill standing. Stewartat 9. (Emphasis added).

In fact, afterLujan [v. Defenders of Wildlife 504 U.S. 555
(1992)], courts have continued to recognize that the increds
risk of harm constitutes an injury sufficient to gport standing
Stewartat 9. (Emphasis added).

[Bly their nature, mistakes cannot be specificatgntified in

advance. Thus, a voter cannot know in advance hisaor her

name will be dropped from the rolls, or listed in &correct

precinct, or listed correctly but subject to a hanmeror by an
election worker who mistakenly believes the voteni the wrong
polling place. Stewartat 10, citingSandusky County Democratic
Party v. Blackwell 387 F. & 565, 574(6™ Cir. 2004).

So too here, the plaintiffs are unable to arti@ilahich voter will
be harmed in the future by deficient equipmetit.is inevitable,
however, that errors have been made and will be mad the
future. As the district court found, “[a] flaw in the pecim card
ballot is its fragile nature and the fact that nagnthe punch card
ballots repeated times through the counting machingl result
in different results.”The claims of the plaintiffs here are not
speculative or remote, but real and imminer$tewart at 10.
(Emphasis added).

Stewartmakes it quite clear that if it is inevitable tl@tsome point in the future
the Plaintiff will be a victim of the voting procgshe has standing to sue to prevent the
harm that will naturally occur.

In sum, based upon the Declaratory Judgment stétateAppellant pled, which
grants him standing, and the cases of similar pathat acknowledge standing in

circumstances such as these, the Appellant cleaslstanding to sue in this case.

11



IV. DID APPELLANT ASSERT A CLAIM FOR WHICH RELIEF
COULD BE GRANTED?

To begin with, Appellant has asked this Court ttenpret the meaning of the
Constitutional words!equal” and “purity of the ballot box.” Appellant alleges that
these words uniformly require the use of a papédotsan all elections in this state. It
seems self-evident that: (1) when a party with ditanasks the Court in a Declaratory
Judgment Action, (2) what certain words of the Temsee Constitution mean, (3) shows
that legislation has been passed which appeargrora the plain meaning of the
Constitutional words, (4) shows that he or sheeispnally affected by the legislation, (5)
shows that subsequent federal constitutional case dppears to conflict with the
legislation and may override it, (6) that a comsikitnal question or justiciable question

has been raised.

Nowhere, in Appellees’ Motions to Dismiss did theyggest otherwise. This
omission alone should be enough to resolve the is§uwhether a constitutional question

has been raised or whether a justiciable contrg\edsts.

Appellant also alleges that the underlying prenoibéhis case is that two voting
systems have been permitted to co-exist in thig stehich are unequal and which violate

principles of equal protection under the law.

As previously mentioned, Appellant considers tlasecto be a fraternal twin of
Brown. Appellant asserts that the inequality createdsdityng on paper versus voting

paperless is similar in principle to the inequadbtiyblack and white educational systems.

12



In Brown, the inequality of educational systems, was sumagedy the Supreme Court

this way:

Today, education is perhaps thmst important function of state
and local governmentsCompulsory school attendance laws and
the great expenditures for education both demaestieur
recognition of the importance of education to owmdcratic
society. It is required in the performance of owsibasic public
responsibilities, even service in the armed fordess the very
foundation of good citizenshipToday it is a principal instrument
in awakening the child to cultural values, in pramg him for later
professional training, and in helping him to adjastmally to his
environment. In these days, it is doubtful that amid may
reasonably be expected to succeed in life if helasied the
opportunity of an educatioguch an opportunity where the state
has undertaken to provide it, is a right whictust be made
available to all onequal terms

We conclude that in the field of public educatid® tdoctrine of
“separate but equal’” has no place. Separate eduneétiacilities
areinherently unequal Thereforewe hold that the plaintiffs and
others similarly situatedor whom the actions have been brought
are, by reason of the segregation complaineddefyrived of the
equal protection of the laws guaranteed by the Fourteenth
Amendment. (Id. at 493). (Emphasis added).

Similarly, Appellant would argue that voting is@lene of the government’s most
important functions and is also at the very fouimtabf good citizenship. Appellant
would aver that paper and paperless voting systemherently unequal and the usage
of both deprives those citizens who have fewertsighhder the paperless system, equal
protection under the law. Note also that the imstabting case concerns the loss of

opportunities that the better system providesasg@rown noted the loss of opportunities

provided by a better educational system.

13



The reasoning iBrown, has clearly been applied in voting rights casBgker,
supra makes equally clear, that in voting rights casegsticiable controversy is raised
when denial of equal protection is the issue. Baker court had this to say:

We conclude that the complainédlegations of a denial of equal
protection present a justiciable constitutional cse of action
upon which appellants are entitled to a trial andeaision. The
right asserted is within the reach of judicial gaiton under the
Fourteenth Amendment. (ld. at 237). (Emphasiedjld

In Gray suprg the Supreme Court held, in another reapportiohmaese, that

arbitrary and disparate treatment of voters wasustitutional.

The Supreme Court reiterated this propositionrameVoore v. Oqilvie 394 U.S.

814, 817 (1969), when citingaker it said the following:
“When a State makes classifications of voters whitdwvor
residents of some counties over residents of otheunties, a
justiciable controversy is presentetl(Emphasis added).

Like Baker and Gray, Moore was also a case involving reapportionment. The

Supreme Court continued to expand the same logiganciples, to other voting rights
situations. For example, in a case involving tegquirement of paying a poll tax as a

condition of voting,Harper v. Virginia Board of Elections 383 U.S. 663, 666 (1966),

the Supreme Court had this to say:

“We conclude that a State violates the Equal PtmiecClause of
the Fourteenth Amendment whenever it makes theeaifle of the
voter or payment of any fee an electoral standavdter
gualifications have no relation to wealth nor toyipg or not
paying this or any other tax. Our cases demoresthatt the Equal
Protection Clause of the Fourteenth Amendment amstrthe
States from fixing voter qualifications which inwodsly
discriminate.”

Lest the court think that these cases from the '$9%%01960’s are somehow passé

and no longer have any judicial precedence, theelfgom would remind this court that
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perhaps the most publicized case in the last fifigrs, and a case also cited by both
Appellees in their Motions to Dismis8ush, supra was also a voting rights case and
also a case decided on equal protection groundsc({@m was that different counties or
precincts within counties used different standaadsecount ballots).Bush relied upon
many of these older decisions. TBash Court reiterated the following principles from
earlier cases:

It must be remembered thahé right of suffrage can be denied

by a debasemerdr dilution of the weighof a citizen’s votgust as

effectively as by wholly prohibiting the free exisee of the

franchise.” Reynolds v. Sims377 U.S. 533, 555 (1964). (Id. at
105). (Emphasis added)

An early case in our one person, one vote jurispmad arose
when a State accorded arbitrary and disparate treant to voters
in its different counties Gray v. Sanders 372 U. S. 368 (1963).
The Court found a constitutional violationWe relied on these
principles in the context of the Presidential swdec process in
Moore v. Oqilvie, 394 U. S. 814 (1969), where we invalidated a
county-based procedure that diluted the influentecitizens in
larger counties in the nominating process. Thereohserved that
“[t]he idea that one group can be granted greatesting strength
than another is hostile to the one man, one votesigaof our
representative government(ld. at 107). (Emphasis added).

In Bush the court held that an equal protection questxisted because some
counties in Florida were counting votes as haviegnblegally cast under standards that
were different than the standards other countieie wsing. Some counties were not
even using the same standard within the countyf.itsBome counties and precincts
started with one standard then changed to anothergdthe recount process.

If a differing count in the number of attachedrars of a dangling chad raises an

equal protection question, certainly an equal mtaia question is raised when the rights
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of voters using paper ballots are alleged to batgrethan the rights of voters who vote

on paperless systems.

Now, within the last month, the Sixth Circuit $tewart,suprg has raised the bar

of equal protection even further, by deciding ttegtre is an unconstitutional violation of

equal protection when differing voting technologiese used which produce a

demonstrably different ability to capture and recarvote. The following quotes from

Stewart which chart the case history of voting dilutiondadisparate treatment, are

noteworthy:

Nor may the right to vote be diluted by alteratiohballots or
improper counting of ballotdUnited States v. Classic313 U.S.
299, 315 (1941). IrClassic the Court stated that: “Obviously
included within the right to choose, secured by@omstitution, is
the right of qualified voters within a state to tc#seir ballots and
have them counted. . This Court has consistently held that this is
a right secured by the Constitutiond. (emphasis added). Dilution
of the right to vote through various techniquegluding racial
gerrymanderingGomillion v. Lightfoot, 364 U.S. 339, 345 (1960),
and conducting white primarie3erry v. Adams 345 U.S. 461,
469 (1953), likewise violate the Constitution dwethe effect of
denying some citizens the right to vote. What eaclirom all of
the Supreme Court’s voting rights cases is thdhé[tright to vote
freely for the candidate of one’s choice is of th&sence of a
democratic society, and any restrictions on thghtrstrike at the
heart of representative governmenReynolds 377 U.S. at 555.
The Supreme Court’'s cases have also made anotiraiplar
unmistakable:“[T]he right of suffrage can be denied by a
debasement or dilution of the weight of a citizervete just as
effectively as by wholly prohibiting the free ex&e of the
franchise.” Id. Stewartat 11. (ltalics added).

Within this framework, the Court then inquired “wher the
recount procedures the Florida Supreme Court haspted
[whereby it instructed that the intent of the vober determined]
are consistent with its obligation to avoid arbyrand disparate
treatment of the members of its electoraiush, 531 U.S. at 104.
The Court answered that “[t]he recount mechanisnmdeimented .
. do not satisfy the minimum requirement for mbiteary
treatment of voters necessary to secure the funaaidght.” Id.
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Thus, standards for counting votes that “might vary . .from
county to county” and sometimes from within a simgcounty,
violate the Equal Protection Clauséd. at 106. Quite correctly, at
the end of the per curiam opinion, the Court nothdt its
“consideration is limited to the present circumsts) for the
problem of equal protection in election processesnegally
presents many complexitiesld. at 109. The Court’'s substantial
voting rights precedent demonstrates as much. &tis ithange,
but the principles and the fundamental nature efright to vote
remain the sameStewartat 11, Footnote 9. (Emphasis added).

Supreme Court precedent and our dvimon [ v. Ohig 193 F.3d.
389 (6" Cir. 1999)] framework instructs that the Ohio statute
permitting localities to use deficient voting tecblogy
“infringe[s] on the right to vote,” then strict santiny applies if
the statute does not “infringe on the right to yot@nd merely
regulates some tangential aspect of the franchisen rational
basis review appliesMixon, 193 F.3d at 402. This begs the
guestion of what the “right to vote” encompassese WAasily
conclude that the right to have one’s vote coummtecqual terms
is part of the right to vote. No other conclusismpossible from the
case law and thus, strict scrutiny appliesll of the precedent
indicates that having one’s vote properly coungeflindamental to
the franchiseSee e.g.Bush, 531 U.S. at 104-05 (indicating that
having one’s vote counted on equal terms with ather the
relevant jurisdiction is the quintessential “righd vote” case);
Reynolds 377 U.S. at 555 (“[T]he right of suffrage can denied
by a debasement or dilution of the weight of &eitis vote just as
effectively as by wholly prohibiting the free exisee of the
franchise.”); South [ v. Peters 339 U.S. 276, 279 (1950)]
(Douglas, J., dissenting) (“There is more to tlyhtrito vote than
the right to mark a piece of paper and drop it looa or the right
to pull a lever in a voting booth. The right inckedthe right to
have the ballot counted. It also includes the righbave the vote
counted at full value without dilution or discouit.(citations
omitted); Colegrove 328 U.S. at 569-71 (Black, J., dissenting)
(“The Constitutionally guaranteed right to vote ahe right to
have one’s vote counted clearly imply the policyathstate
election systems, no matter what their form, shoudd designed
to give approximately equal weight to each votetcysClassic
313 U.S. at 315Stewartat 21. (Emphasis added).

Case law, statutory definitions, and common semdiedte that the
“right to vote” is infringed in this case by theeusf the two
deficient technologies challenged by the plaintifiiewartat 22.
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By maintaining a system in which these two techngiles are
utilized, voters in Ohio vote under two separatearsiards.
Although voters approach the polls with the oppanity to vote
in the same elections for the same candidates, otfey step into
the voting booth, they have an unequal chance céithvote being
counted, not as a result of any action on the paftthe voter, but
because of the different technology utilizedoters able to utilize
notice technologychoose candidates and before their vote is turned
in and counted, the technology notifies them of ampors that
would result in the vote being disregarded. Thastens forced to
use nonnotice technologyare not notified of any errors in their
ballot and, should errors exist, their votes aseedjarded.Stewart
at 23. (Emphasis added).

The Stewartconcluded that the two technologies (notice vsinotice) involved
were different enough to set up two different stadd of voting, and thus violated equal
protection guarantees. Appellant would point dait Stewart’sdescription of notice and
nonnotice technology may very well have been pagesus paperless systems, but not
described as such.

Whether notice/nonnotice equals paper/paperles®orAppellant now asks this
court to make unequivocally clear that Tennesseets systems of voting, paper vs.
paperless, are not equal systems, and to holdpdprless systems do not guarantee the
same voting protection that paper based systems do.

As additional support for the return to a paperebasoting system the court
should also be mindful of recent legislation. Taturn to paper based systems and away
from paperless systems has now become part oketlexdl legislation. Appellant would
show that a certain provision of the federal lawnomnly known as the Help America
Vote Act, (HAVA), 42 U.S.C. 15301 et seq., wentoirgffect on January 1, 2006. The

specific provision is 42 USC § 15481, the pertingantts of which, read as follows:
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Voting systems standards

(a) Requirements
Each voting system used in an election for Fedeffde shall
meet the following requirements:

(2) Audit capacity
(A) In general
The voting system shall produce a record with an
audit capacity for such system.
(B) Manual audit capacity
() The voting system shall produceparmanent
paper recordwith a manual audit capacity for such
system.
(i) The voting system shall provide the voter with
an opportunity to change the ballot or correct any
error before the permanent paper record is
produced.
(i)  The paper record produced under
subparagraph (A)shall be available as an official
record for any recount conducted with respect to
any election in which the system is used.

(d) Effective date
Each Stateand jurisdictionshall be required to comply
with the requirements of this section and after January
1, 2006.
(Emphasis added).

On September 8, 2005, the United States Electimistamce Commission, the
federal agency charged with the administration &fVA, issued an advisory opinion
(attached as Exhibit 2) concerning the above sectidiAVA, and concluded:

HAVA makes it clear that the reason it requiresapgy record trail
is to ensure all voting systems create a permanmanually
auditable record for use in a recount. (HAVA Seattid5481]
(@)(2)(B)(i) and (iii). Given these facts, to mdeAVA's Audit
Capacityrequirementsystems must create a paper recohndt can
serve as an audit trail. In other wortle document must be [part
of] a “chain of evidence connecting ... summary resalto
original transactions. (Emphasis added).
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As previously mentioned, the Tennessee Supremetdwg previously held,
sixty—seven years ago, (on other constitutionalugds) that paperless systems in
Tennessee are constitutionaMooney, supra addressed the issue of whether under
Article IV § 4 of the Tennessee Constitutioequired theusage of a paper ballot. In
Mooney, this court’s rationale for the approval of papssleystems was that the term
“ballot” was only meant to ensure a voting systéat tguaranteed voter secrecy. Id. at
226. InMooney, this court noted that this particular rationale permitting paperless
voting had been previously adopted by many othesdictions. But in the sixty-seven
years sinceMooney, it has become apparent that paper voting systedgnsndch more
than just guarantee voter secrecy; paper guaraat@aore accurate process, an auditable
process, guaranteed a legitimate recount, and gemdh a meaningful and efficient
election contest.

In the sixty-seven years sinddooney, it has become apparent that the loss of
paper voting systems has created severe weakniesshe ability to audit elections,
perform legitimate recounts, have meaningful etecttontests, as well as several other
well-documented deficiencies. Not only have theegistence of paper and paperless
systems created a demonstrable disparity in thasriguaranteed to voters, paperless
systems have created a crisis in public confidef¢kose who are forced to use them.

Appellant would assert that 42 UCS 8§ 15481 is Cesgjrrecognition, that the
rationale of cases decided likdooney has just not passed the test of time, and that a

crisis in public confidence exists due to papenexsg.
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Since January 1, 2006, the election commissiort$isfstate have be left with a
guandary: “May they continue to rely upon thenglin Mooney, or must they comply
with the requirements of HAVA?”

The answer to this question takes on even gresitgificance than would
normally be the case, because the federal govetnmmetder HAVA has promised
significant financial aid to the states to help wmes compliance with HAVA's
requirements, some of which aid is due to be Oisted imminently to the Shelby
County Election Commission.

Appellant asks this Court to answer this questimht® overturriMlooneyto make
Tennessee Constitutional law consistent both whth federal common law and with
HAVA and to do so on an expedited basis.

It is Appellant’s belief that the Shelby County &len Commission presently has
no imminent intent to meet the paper requiremehtdAVA and is reluctant to discard
the paperless systems authorized Ndbgoney. Should the Court see fit to overturn
Mooney and make Tennessee Constitutional law compatilitle MAVA, the Plaintiff
would ask this court to direct the Shelby Countgdibn Commission to forthwith
comply with its decision.

Secondly, Appellant would show that HAVA is not tbaly reason this court

should revisitMooney. Mooney allowed two voting systems to emerge in this state

unintentionally permitting two voting systems tooke into inherently unequal systems
in the voting rights they grant to citizens of tlskate. Paper systems and paperless
systems are so disparate in voting rights theyolestpon the citizenry that the disparity

between the two violates the requirement of Artice 5 of the Tennessee Constitution
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that states: “elections shall be free aglual’ Mooney never addressed the issue of
whether two co-existing systems, one of paper and without, would violate the
requirement that elections in this state be “equalier Article | 8 5 of the Tennessee
Constitution. It also never addressed the issue@hather paperless systems jeopardize
the “purity of the ballot box” which Article 4 § df the Tennessee Constitution requires.

In conclusion, Appellant has presented a justieiadantroversy for two reasons:
(1) he asks the court to interpret the languagdeiTennessee Constitution itself and (2)
he asks the court to determine whether voters isfstfate have voting rights which are

equally protected under the law. Both issues afign personally.

PRAYER

Appellant prays that this court do several thingsppellant first requests that this
Court make a determination and a declaration théiclds | 8 5, and IV § 1, of the
Tennessee Constitution, require that voting in Beesae have either a paper ballot, or at
minimum a paper record, of each and every vote opghe citizens of this state and
further that no longer shall there co-exist papat paperless systems of voting in this
state.

Appellant would next request that this Court makedetermination and a
declaration that those provisions of the Tenne&deetion Code which permit paperless
voting be declared unconstitutional in Tennessee.

Appellant would further request that this Courtkenaa determination and a

declaration that the paperless system used by hbt#oySCounty Election commission is
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unconstitutional and that it is prohibited undee thennessee Constitution and must be
changed henceforth.

Appellant would further request that this Courtkmaa determination and a
declaration that every paper based system be omeewthe paper ballot or record is
easily read by a voter or poll worker (in large awhspicuous type) and easily and
quickly recountable for election recounts and @&ectontests.

Wherefore premises considered, he be granteddlw$ and any other which he

may show himself entitled.

Respectfully submitted,

David G. Mills, TBN 17640

Pro Se

Mills & Associates

780 Walnut Knoll Lane, Suite 3
Cordova, TN 38018

(901) 818-1999

(901) 818-1997 facsimile
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CERTIFICATE OF SERVICE

| herby certify that on this day | sent a true @b this Amended Complaint to
the following attorneys by regular mail or facserét these addresses:

Felisa N. Cox
Assistant County Attorney
160 N. Main, Suite 660
Memphis, TN. 38103

Janet M. Kleinfelter
Assistant Attorney General

425 5" Avenue North

Nashville, TN. 37243

Signed this day of , 2006.

David G. Mills
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EXHIBIT 1

http://www.cab.uscourts.gov/opinions.pdf/06a0143p-06.pdf



http://www.ca6.uscourts.gov/opinions.pdf/06a0143p-06.pdf

EXHIBIT 2

http://www.eac.qgov/docs/ EA C%20A dvisory%2005-005. pdf



http://www.eac.gov/docs/EAC%20Advisory%2005-005.pdf

